FTC Red flag Rules
By May 1, many physicians must implement a formal identity-theft prevention program under the Federal Trade Commission’s (FTC) Red Flag Rules. The rules were issued on November 2007, but in October 2008, the FTC announced that it would delay the rules’ implementation from November 1, 2008, to May 1, 2009. Failure to comply could mean administrative penalties or up to $2,500 in fines per violation. 
A red flag is defined by the FTC as a pattern, practice or specific activity that indicates the possible existence of identity theft. At a minimum, the rules will require physicians to:

· Identify relevant red flags (suspicious documents or billing activity, notices from law enforcement, etc.) and incorporate them into the program;

· Establish policies and procedures to detect red flags in patient accounts;

· Respond appropriately to any red flags detected in patient accounts; and

· Ensure the program is updated periodically to help identify and respond to new risks.

According to the Equal Credit Opportunity Act (ECOA), as well as language in the Red Flag Rules, a “creditor” is any person who regularly extends, renews or continues credit; any person who regularly arranges for the extension, renewal or continuation of credit; or any assignee of an original creditor who participates in the decision to extend, renew or continue credit. For example, if a physician renders medical services to a patient without taking full payment at the time of service and ends up billing the patient, the physician is a creditor under the rules. This broad interpretation will lead to the result that anyone issuing a bill or invoice for services rendered would, by definition, be a creditor and subject to the May 1 deadline. 
If physicians are forced to collect payment up front from their patients to avoid creditor status and being subject to an unfunded and costly mandate that duplicates existing requirements under the Health Insurance Portability and Accountability Act (HIPAA), the Red Flag Rules will undermine heath care reform and limit access to health care services. Further, the FTC did not follow federal policy (Administrative Procedure Act) that states rules of this nature cannot be adopted before the public has been given notice and the opportunity for comment. In order to comply with this policy, the FTC must publish a new rule for public comment that proposes to subject physicians to the Red flag rules.
The SDSMA has supported the American Medical Association (AMA) in its objection to the FTC’s definition of “physician creditors” and has signed on to several letters asking the FTC to either exempt physicians from the final rule or delay its implementation until the physician community has had a chance to comment.

